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Details
In the last years, Force Majeure and Hardship

have become “hot issues” for business, and many

companies found themselves unprepared, not

having provided adequate clauses in their

contracts.

The lack of uniformity of domestic rules on the

issue of Force Majeure is covered by existing

international instruments, such as the ICC Force

Majeure and Hardship Clauses and the UNIDROIT

Principles of International Commercial Contracts.

The Conference will analyse and discuss recent

developments regarding force majeure and

hardship, as well as possible adjustments to the

standard clause, which may be appropriate in

specific situations, such as in the context of the

increase of raw materials price, in particular

energy products.

Dealing with Force Majeure

events in international trade 

The ICC Force Majeure and Hardship clauses 2020 

UNIDROIT

Via Panisperna, 28

Rome Italy

REGISTER HERE

ICC Italia - National Commitee of the International Chamber of Commerce

T. +39 06 42034301 - E. icc@iccitalia.org

The Conference is reserved to ICC Members. Non-member companies interested in

participating may contact ICC Italia at icc@iccitalia.org.

https://www.iccitalia.org/prodotto/forza-maggiore-clausola-2020-hardship-clausola-2020/
https://www.unidroit.org/
https://www.iccitalia.org/registration-form-force-majeure/


09:00-09:15 

W E L C O M E

ANNA VENEZIANO 

DEPUTY SECRETARY GENERAL, UNIDROIT

BARBARA DE DONNO 

SECRETARY GENERAL, ICC ITALIA

ERCÜMENT ERDEM 

ERDEM&ERDEM, ISTANBUL; CHAIR OF ICC COMMISSION ON

COMMERCIAL LAW AND PRACTICE

CHAIR: FABIO BORTOLOTTI 

BUFFA BORTOLOTTI & MATHIS, TORINO; CHAIR OF ICC ITALIA

COMMISSION ON COMMERCIAL LAW AND PRACTICE

P r o g r a m m e

09:15-09:30

INTRODUCTION

ESTABLISHING APPROPRIATE

RULES ON FORCE MAJEURE

AND HARDSHIP: 

THE UNIDROIT PRINCIPLES

ANNA VENEZIANO 

DEPUTY SECRETARY GENERAL, UNIDROIT

09:30-09:50

THE 2020 ICC FORCE

MAJEURE AND HARDSHIP

CLAUSES: AN ESSENTIAL

TOOL FOR BUSINESS

The decision to provide a “long form”, that can be the

basis for drafting a tailor-made FM clause, and a “short

form”, to be included as such in the text of a contract

The general definition of force majeure and the “l isted

events”

The consequences of force majeure

The ICC hardship clause

International traders tend to deal with force majeure events

through appropriate contractual clauses. The CLP

Commission of the ICC has worked out standard clauses on

force majeure and hardship for international commercial

contracts.

ERCÜMENT ERDEM 

ERDEM&ERDEM, ISTANBUL; CHAIR OF ICC COMMISSION ON

COMMERCIAL LAW AND PRACTICE

09:50-10:10

COMMON TRENDS 

EMERGING IN ARBITRAL

CASE LAW ON FORCE

MAJEURE

The approach of international arbitrators with respect to

force majeure shows a remarkable trend towards the

establishment of common principles with respect to the

basic issues, l ike the interpretation and actual application

of the three basic requirements (unforeseeabil ity,

irresistibil ity and beyond the control of the parties) and the

relevance of the assumption of risk by the affected party,

for instance regarding procurement risk.

The quite uniform approach characterising arbitral case law

can be explained by considering that the actual issues

arising are more or less the same, whatever their legal and

contractual background, which leads arbitrators to

substantially similar solutions, in view of responding to the

reasonable expectations of international traders.

FABIO BORTOLOTTI 

BUFFA BORTOLOTTI & MATHIS, TORINO; CHAIR OF ICC ITALIA

COMMISSION ON COMMERCIAL LAW AND PRACTICE



10:10-10:40

FORCE MAJEURE AND

HARDSHIP IN THE CONTEXT

OF PRICE INCREASES OF

RAW MATERIALS AND OIL

AND GAS

10:40-10:50

Q U E S T I O N S  

A N D  A N S W E R S

JEAN-PAUL VULLIETY 

PARTNER LALIVE, GENEVA

EMILIANO BERTI

HEAD OF LEGAL & COMPLIANCE, EUROPE, NOKIA

11:15-11:45

THE VIEW OF BUSINESS

ON THE 2020 ICC FORCE

MAJEURE AND HARDSHIP

CLAUSES 2020

The relationship between the “l isted events” (“Presumed

Force Majeure Events”) and the general definition of Force

Majeure

The possible choice of events to be included or excluded

from the l ist

The conditions for terminating the contract due to force

majeure

The alternatives provided by the ICC Hardship clause in

the absence of a negotiated solution: adaptation by a

third party, termination by a third party or by one of the

parties

A panel of in-house counsels wil l  analyse the ICC Force

Majeure and Hardship clauses and in particular issues that

may require further drafting when adapting the clause to

specific situations, l ike the following:

CHAIR: GABRIELLA PORCELLI

GENERAL COUNSEL, CHIEF COMPLIANCE OFFICER & BOARD

SECRETARY, IVECO GROUP N.V.

MARINA MERCANTE 

HEAD OF INTERNATIONAL LEGAL ASSISTANCE, 

ENI PLENITUDE S.P.A. SOCIETÀ BENEFIT

EDOARDO MARCENARO

HEAD OF LEGAL & CORPORATE AFFAIRS ENEL GRIDS SRL; 

MEMBER OF THE ICC ITALIA COMMISSION 

ON ARBITRATION & ADR

The increase in the cost of energy and raw materials has

given rise to dramatic problems. In certain industries,

companies are forced to stop production or suspend

deliveries due to the shortage of components and delays in

supplies by subcontractors.

In many of these cases, the force majeure defense is

doubtful, considering that the procurement risk is normally to

be borne by the party affected by the force majeure event.

This could be a reason for developing force majeure clauses

that expand the actual coverage of the force majeure

exception in the above situations.

Parties may also analyse these situations in the context of

hardship, according to the applicable law (where applicable)

or through the negotiation of appropriate hardship clauses.

10:50-11:15

C O F F E E  B R E A K



11:45-12:05 

THE NEED TO ADAPT

HARDSHIP CLAUSES TO 

THE CIRCUMSTANCES OF

THE CASE – DRAFTING

TAILOR-MADE CLAUSES

PASCALE ACCAOUI LORFING

RESEARCH ASSOCIATE CREDIMI, UNIVERSITY OF BURGUNDY;

LECTURER AT ESCP BUSINESS SCHOOL PARIS

Take into account the specific circumstances that are

likely to affect the balance of their respective obligations;

Provide guidelines and procedures for negotiating the

revision of the contractual obligations;

Establish criteria for choosing the third party asked to

adapt the contract;

Define the boundaries within which the third party can

impose the adaptation for the contractual obligations.

Standard hardship clauses (or rules of law on hardship) are

not always appropriate for specific situations, especially

when it comes to entrust a third party (arbitrator) to adapt

the contract conditions.

Parties may need to develop more detailed clauses in order

to:

12:05-12:20

RECENT EVENTS GIVING

RISE TO FORCE MAJEURE

AND HARDSHIP ISSUES:

COVID-19 AND ECONOMIC

SANCTIONS

GIACOMO ROJAS ELGUETA 

D|R ARBITRATION & LITIGATION, ROME; PROFESSOR OF

PRIVATE LAW, UNIVERSITÀ DEGLI STUDI ROMA TRE

The outbreak of the Covid-19 pandemic has brought about a

systemic interference with contractual performance. One

critical issue has been that of ascertaining the existence of

the requirements of force majeure and in particular the

unavoidabil ity of the impediment and the non-assumption of

risk.

Another front-burner topic is to what extent economic

sanctions are applicable or relevant in the context of

contract remedies to supervening events.

12:20-12:50

QUESTIONS 

AND ANSWERS

12:50-13:00

CONCLUSIONS

MARIA BEATRICE DELI 

CHAIR OF ICC ITALIA COMMISSION ON ARBITRATION & ADR;

SECRETARY GENERAL, AIA-ASSOCIAZIONE ITALIANA PER

L’ARBITRATO

REGISTER HERE

ICC Italia - National Commitee of the International Chamber of Commerce

T. +39 06 42034301 - E. icc@iccitalia.org

https://www.iccitalia.org/registration-form-force-majeure/

